NEVADA DM S ON GF WLOLI HE ET AL
V.
BUREAU - LAND IVANAGEMENT
| BLA 96- 164 Deci ded August 25. 1998

Appeal froma decision by Admnistrative Law Judge Ranon M Chil d
affirmng a deci sion by the Sonona- Gerl ach Resource Area Manager, Bureau of
Land Managenent, establishing the carrying capacity for the Buffalo HIIs
Alotnent and apportioning the carrying capacity between |ivestock and w | d
horses. N2-93-14 and N2-93-17.

Afirned.

1. Admnistrative Practi ce--Admni strati ve Procedure:
Deci si ons

It is incunbent upon BLMto ensure that its decisionis
supported by a rational basis which is set out in the
witten decision and denonstrated in the admnistrative
record acconpanyi ng the decision. Parties affected by
a BLMdeci si on deserve a reasoned and fact ual

expl anation of the rational e for the decision and nust
be given a basis for understanding it and accepting it
or, alternatively, appealing and disputing it.

However, when the record denmonstrates that the

appel lant was abl e to overcone any difficulty it nmay
have initially encountered when BLMfailed to present
an adequat e expl anation of the basis for its decision
and presented an inforned and organi zed appeal , the
Board wll not find that the appel | ant has been undul y
prejudiced by BLMs initial omssion.

2. Gazing Permts and Licenses: Adjudication--Gazing
Permts and Licenses: Appeal s--Gazing Permts and Li censes:
Hearings--Rul es of Practice: Appeal s: Burden of Proof

The Bureau enj oys broad discretion in determning
how t o adj udi cate and nanage grazi ng pref erences, and,
under 43 CF. R 8 4.478(b), a BLMdeci si on concer ni ng
grazing privileges wll not be set aside if it is
reasonabl e and substantially conplies wth the

provi sions of the Federal grazing regul ations found at
43 CF.R
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Part 4100. A BLMdecision nay be regarded as
arbitrary, capricious, or inequitable only when it is
not supported by any rational basis, and the burden is
on the objecting party to show by a preponderance of
the evidence that the decision is unreasonabl e or
inproper. Therefore, a BLMdetermnation of the
carrying capacity of an allotnent wll not be disturbed
absent positive evidence of error.

3. Gazing Permts and Licenses: Adjudication--Gazing
Permts and Licenses: Appeal s--Gazing Permts and Li censes:
Heari ngs--WI d Fee-Roamng Horses and Burros Act

A BLM deci si on apportioning the carrying capacity of
an allotnent between |ivestock and wld horses w |
be af fi rned when an appel | ant urges anot her course of
action but does not denonstrate that BLMs al |l ocation
i S unreasonabl e.

APPEARANCES C Wyne How e, Esqg., Deputy Attorney General, Sate of
Nevada, Carson dty, Nevada, for Appellants; John R Payne, Esq., Gfice
of the Regional Solicitor, US Departnent of the Interior, Sacranento,
Galifornia, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE MULLEN

The Nevada O vision of Widlife and the Nevada Gonmission for the
Preservation of WIld Horses (referred to collectively as the Sate) have
appeal ed the Novenber 22, 1995, Decision issued by Admnistrative Law Judge
Ranon M Child, affirmng a February 9, 1993, Miltipl e Use Deci sion issued
by the Sonona- Gerl ach Resource Area Manager, Bureau of Land Managenent
(BLMor Bureau), establishing the carrying capacity for the Buffalo HIls
Alotnent and apportioning the carrying capacity between |ivestock and w | d
horses. 1/

The Buffalo HIls Allotnent contai ns 461, 739 acres (431, 006 acres
of public land and 30, 733 acres of private | and) near Gerlach, Nevada.
(Ex. A6, at 1.) Approximately 2,493 acres of wetland riparian habitat
(less than 1 percent of the allotnent acreage), and additional streanbank
riparian habitat are found inthe allotnent. (Ex. A6, at 56; Tr. 27.)

In July 1982, BLMissued a | and use plan for the Sonona- Gerl ach
Resource Area, addressing, anmong other things, |ivestock and wld horse
use of the Buffalo HIls Allotnent. 2/ The Sononma- Gerl ach | and use

1/ The Sate also filed a request for oral argunent whi ch BLM opposed.

The issues rai sed by this appeal have been nore than adequately briefed and
we find no need for oral argunent.

2/ A that tine, the Buffalo HIls Alotnent was two separate al | ot nents.
They have since been nerged, and for convenience, the two allotnents w |
be referred to as "the allotnent. "
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pl an established the base grazing levels for the allotnent at the then
exi sting active livestock preference and the extant w | d horses nuniers.
(Ex. A1, at 1.) A the tine, approximately 14,000 aninal unit nonths
(AUMSs) were allocated to livestock (Tr. 198-99), and 7,164 AUMs were
allocated to the 597 wld horses then on the allotnent. (Ex. A2, at 5.)
The Sonona- Gerl ach | and use pl an provided for adjustnents to grazi ng use,
based upon nonitoring results, at the end of the 3rd and 5th years of
grazing. (Ex. A1l at 2.) If any adjustnents in addition to the 5th year
adj ustnents were required, the plan directed BLMto "adj ust |ivestock,
wld horses, and wldlife proportionately based on forage availability."
Id. It also set general goals and guidelines for nanagenent of the
resource area, including the allotment. (Tr. 194.)

In Novenber 1982, BLMcancel ed the permts hel d by the |argest
grazing permttee on the allotnent. The 11,112 AUMs included in the
cancel ed permts were not reallocated. (BEx. A2, at 2.)

In 1987, BLMdevel oped an al | ot nent nanagenent plan (AMP) for the
Buffalo HIls Allotnent as a part of the inplenentation of the Sonona-
Gerlach land use plan. This AW set out an intensive grazi ng nanagenent
systemfor the allotnent. (BEx. A2.) Aprinary feature of the AW was
the establishnent of a four pasture rest-rotation grazing system in which
two of the four pastures were rested for 2 consecutive years while the
other two were grazed, and then grazed for 2 consecutive years while the
other two pastures were rested. (Ex. A2, at 12-15.) This rotation
systemwas designed to rest forage and key species during the critical
grow h season, inprove |ivestock distribution, and protect neadows and
riparian areas. (Ex. A2, at 8) In response to the recogni zed |ivestock
distribution problens resulting fromheavy use in the vicinity of stock
waters and riparian areas and the lack of use in |ower country, the AW
further directed that |ivestock be distributed and controlled by herders on
horseback and by the strategi c pl acenent of mineral supplenents during the
grazi ng season to achi eve even distribution and proper utilization |evels.

(Ex. A2, at 17.) The AW al so incorporated a nonitoring plan and net hods
for calculating the allotnent's potential stocking level. 3/ This
information and other nonitoring data were used to determne the carrying
capacity for the allotnent. (BEx. A2, Mnitoring Pan, at 7.)

O Novenber 2, 1988, BLMand the Buffalo HIls Al ot nent
permttees entered into an all ot nent agreenent adopting the four pasture
rest-rotation systemand nonitoring plan set out in the AW. See Ex. A3,
at 2, 5. The agreenent nandated that utilization of identified key
streanbank riparian pl ant species not exceed 30 percent (subject to
adj ustnent by an approved activity plan), and limted total utilization of
key pl ant speci es

3/ The potential stocking | evel equation is expressed as fol |l ows: [Actual
Wse (AUMs)/Actual UWilization (i.e., weighted average percentage of forage
utilization)] = [Gazing Gapacity (AUMSs)/Desired Average UWilization].

See EX. A2, Mnitoring Pan at 7; see also Ex. A9, at 55,
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inthe 2,493 acres of wetland riparian habitat to no nore than 50 percent.
(Ex. A3, at 1.) The agreenent established a 50 percent naxi num
utilization rate for key plant species in upland habitats, unless adjusted
by an activity plan, and further provided that any increase or decrease in
avai | abl e forage woul d be divided proportional |y anong |ivestock, wld
horses, and wldife wthinthe allotnent. (Ex. A3, at 2, 3, 5) This
provi sion corresponded to that found in the July 1982 Sonoma- Gerl ach | and
use plan. See Ex. A1, at 2

The riparian utilization objectives established in the agreenent were
reiterated in a 1989 wldife habitat managenent plan (Ex. A4, at 8, 10)
and a 1992 rangel and programsummary update. (Ex. A5, at 9.)

In 1991, BLMbegan formal reeval uation of the allotnent, using data
collected during the required nonitoring. Throughout its reeval uation
process, BLMsolicited and received i nformati on and corments from
interested parties, including Sate agencies. See Tr. 202-206; Exs. R 16,
17, 18, and 19. In the 1993 final reevaluation for the allotnent, BLM
concl uded that sone of the short termutilization objectives for the
allotnment were not being net (Ex. A6, at 26-37) and identified two reasons
for the over-utilization of the riparian forage: an excessive nunber of
w | d horses and poor |ivestock distribution. 4 (Ex. A6, at 37, Tr. 210.)

Reconmended stocking levels for |ivestock and w | d horses were established
to enabl e BLMto achi eve al |l ot nent objectives. A though the reeval uation
did not delineate BLMs carrying capacity cal culations, it set forth BLMs
finding that a total 18,481 AUMs were available on the all ot nent, 16, 880
of which had been allocated. (Ex. A6, at 39.) The reeval uation divided
the all ocated AAMs between |ivestock and w | d horses, apportioning 8,318
AMs to livestock and 8,568 AAMs to horses. (Ex. A6, at 40.) The total
aut hori zed grazi ng use was further reduced to 12,727 AUMs by hal ving the
aut hori zed |ivestock use from8,318 to 4,159 AUMs in recognition of the
fact that only two of the four pastures were grazed each year. The
renai ning 4,159 AUMs were reserved by attributing themto the resting
pastures. The reeval uation expl ai ned that the BLMchose not to al |l ocate
the unused ALMs in order to attain al |l ot nent objectives and achi eve a
thriving natural ecol ogical balance inthe allotnent. Id.

Inthe final Miltiple Use Decision, the Area Manager established
new al | ot nent obj ectives, nodified other allotnent objectives, altered the
allotnent's |ivestock managenent practices and grazi ng system and
determned the appropriate managenent level for wld horses. (Ex. A7,
at 1.)

4/ During its reeval uation BLMal so determned that |ivestock use had
renai ned constant at 4,159 AUMs during the eval uation period, wldife
use had been | ower than projected (wth the exception of 1990), and wld
horse use had exceeded the recomrmended | evel during the entire period, wth
actual wld horse use estinated at 21,996 AUMs in 1991. (Ex. A6, at 12,
37.) Actual wld horse use approached 25,416 AUMs in 1992. (Tr. 213.)
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These changes were deened necessary because the nonitoring data anal yzed

in the reeval uati on had reveal ed that the existing nunber of wld horses
and the current nmanagenent of |ivestock were contributing significantly to
BLMs inability to neet the multipl e use managenent objectives set out in
the 1982 | and use plan and the 1988 al | otnent agreenent. Id. The revised
allotment wde nultiple use objectives included: a wld horse utilization
obj ective of 20 percent in livestock rest pastures by July 15; a conbi ned
livestock and wld horse utilization objective on grass speci es, upland
bronse speci es, and neadows of 50 percent at the end of the |ivestock use
period and 60 percent by February 28, the date considered to be the start
of a new grow ng season; and a utilization objective on key streanbank
riparian plant species of 30 percent at the end of the Iivestock use period
and 40 percent by February 28. (Ex. A7, at 2.) The Miltiple Use Decision
stated that the conbi ned carrying capacity for |ivestock and w | d horses
was 12,682 AUMs, wth 4,114 AMs allocated to |ivestock and 8,568 ALM s
assigned to wld horses, but did not provide the derivation of those
nunbers. (Ex. A7, at 7.)

The Area Manager retained the |ivestock all ocation and basic four
pasture rest-rotation grazing systemestablished in the 1988 agreenent,
but slightly nodified the dates of use for two of the pastures. (Ex. A7,
at 89.) As aneans of inproving livestock distribution, the permttees
were required to herd livestock in a manner that woul d achi eve the short
termutilization objectives for streanbank riparian, wetland riparian, and
upl and habitats. The Miltiple Use Decision further directed the permttees
to nove livestock within the pasture or renove |ivestock fromthe pasture
to assure that utilizationin the area of the inportant streans woul d be
limted to 30 percent of key species during |ivestock use periods (Ex. A7,
at 9) and provided that the streans woul d be fenced if inplenentation of
the grazing strategy and reduction of wld horse nunbers to the
appropriate nanagenent |evel failed to keep utilization |evel s bel ow
30 percent during conbi ned |ivestock and wld horse use periods. (Ex. A7,
at 10.) The herding requirenent was to be incorporated into the
permttees’ termpermts. 1d.

The Area Manager's Miltipl e Use Decision set the appropriate
nanagenent | evel at 714 horses (8,568 AUMs), based on cal cul ations from
noni toring studies. The Miltiple Wse Decision stated that limting wld
horses to this nunber would result in a thriving natural ecol ogi cal bal ance
for the three herd nmanagenent areas wthin the allotnent. (BEx. A7,
at 11-12.) The Area Manager stated that, to achieve the appropriate
nanagenent | evel, BLMwoul d renove w | d horses fromthe al | ot nent through
gathers every 3 years. (EBEx. A7, at 11.) The Miltiple Use Decision
further indicated that if wld horse utilization exceeded 20 percent on key
species in resting pastures by July 15, the benefits of the rest treatnent
woul d not be realized, and the appropriate managenent |evel for wld horses
woul d be adjusted. Id.

The Sate appeal ed the |ivestock portion of the Area Manager's
Miltiple Use Decision to an admnistrative | aw judge pursuant to 43 CF. R
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8§ 4.470 and the wld horse portion of that decision to this Board
pursuant to 43 CF.R 8§ 4.410. 5 By order dated August 12, 1993, the
Board referred the wld horse appeal s to the Hearings DO vision for
consol idation wth the grazing appeal s.

Judge (hild held an evidentiary hearing in Reno, Nevada, on January 10
and 11, 1995. The Sate called one wtness, Ry Leach, a Nevada D vi sion
of Widlife supervising habitat biologist, who identified what he deened
to be shortcomngs in BLMs nanagenent of riparian areas and errors inits
carrying capacity cal cul ations and al l ocati ons. Two wtnesses testified
for BLM R ch Adans, a BLM supervi sor range conservationi st, who expl ai ned
how the carrying capacity of the allotnent had been cal cul ated, and Bud
Qibley, the Sonona- Gerl ach Resource Area Manager, who described the
genesis of the chal l enged Mil tipl e Use Decision and the rational e behi nd
the carrying capacity conputation and apportionnent. The parties al so
i ntroduced nunerous exhibits and filed extensive post-hearing subm ssions.

In his Decision, Judge Child gave an extensive outline of BLMs
carrying capacity and apportionnent determnations, which were fully
explained for the first tine at the hearing: 6/

In order to calculate the carrying capacity for the all ot nent,
the BLMused the net hod described in the 1987 AW. (Tr. 251-252;
Ex. A2.) This nethod provides a formula to determne the
Potential Socking Level (P), whichis "the level of use that
coul d be achi eved on a nanagenent unit, at the desired
utilization figure, assumng utilization patterns coul d be
conpletely uniform" (Ex. A2, Mnitoring Pan p.7.) A though
wth slightly different wording, this formula is also found in
BLMs Techni cal Reference 4400-7. (Ex. A9 p.55.) Wat the
formul a essentially does is to conpare the actual use in AUMS,
and the utilization of the vegetative resource caused by that

| evel of use, wth the nunber of AUMs you woul d have to use to
reach the desired utilization.

Techni cal Ref erence 4400-7 di scusses the use of potenti al
stocking level. The potential stocking level is the |evel of
use that could be achieved if utilization were conpletely
uniform and is useful when assessing the benefits of inproved
distribution. (Ex. A9 p.55.) In this case, the nanagenent
actions in the decision were designed to achi eve nore uni form
utilization and protect riparian areas. (Tr. 148-149.) The

5/ The Serra Qub, Natural Resources Defense uncil, and WId Horse

Q gani zed Assi stance al so appeal ed the Area Manager' s deci si on and
participated in the hearing on the consolidated appeals. None of these
Appel | ants appeal ed Judge Chil d' s Deci si on.

6/ The Bureau had set out its stocking | evel calculations inits response
to the wld horse decision appeal s which were filed wth the Board, but did
not explain those conputations. See Ex. A8.
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BLMdid not assune perfectly uniformutilization, and it did not
stock the allotnent near what it determned the potenti al

stocking level to be. (Tr. 148, 244-248.) Technical Reference
4400-7 does not require the BLMto use the formul a for desired
stocking level, rather than potential stocking level, to
determne carrying capacity. (Tr. 253.) The nethodol ogy the BLM
used to determine carrying capacity conforned to the requirenents
of Technical Reference 4400-7. (Tr. 252-253.)

In order to determine the utilization caused by the actual
use, the BLMused a net hod known as wei ghted average utili zation
to determne actual utilization for the P formula. (Tr. 251,
Ex. A2, Mnitoring Pan p.7, BEx. A9 p.55 Ex. A8) In order
to determne wei ghted average utilization, the BLMused "use
pattern nappi ng" to determne the areas of various utilization
classes on the allotnent, i.e., no apparent use, slight, light,
noderate, heavy, and severe. (Tr. 130-131, Ex. R13.) Qnce the
BLMcal cul ated acreage for each utilization class, it averaged
the noderat e and heavy cl asses to get the wei ghted average
utilization. (Tr. 131; BEx. A9 pp. 51-53.) BLMdid not include
the no apparent, slight, and light utilization classes in the
calculations, nor did it include the severe class, because it
decided that using all of the use categories would distort the
result. (Tr. 132.)

Ohce BLM had the wei ghted average utilization for each
pasture in the Buffalo HIls Allotnent, it then determned the
actual use for each pasture. (Tr. 132; Ex. A8.) After that,
BLM determned what its desired utilization rate woul d be, which
was the maxi numutilization rate BLMwoul d al | ow on the
allotnent. (Tr. 230.) BLMdetermned the desired utilization
rate to be 60% in accordance wth the Nevada S ate Handbook on
Best Managenent Practices. (Tr. 233-234; BEx. R21.) This nuniber
shows up as 0.6 in the carrying capacity calculation. (Tr. 230-
231; BEx. A8.) Inthe 1988 agreenent, the objective had been 50%
throughout the livestock use period. (Tr. 231-232.) However,
because wld horses are on the all ot nent year-round, and because
the Re-eval uation process was considering wld horse use for the
first tine, the BLMhad to determne what the desired utilization
shoul d be when the Novenber 1 to February 28 period was i ncl uded.

(Tr. 231.) Because Novenber 1 to February 28 is the dormant
season for plants, and BLMtechni cal references and the Nevada

S ate Handbook on Best Minagenent Practices all ow 60%utilization
in the dormant season, BLMnade its decision to set the desired
utilization rate at 60%for the allotnent. (Tr. 232.)

The 1988 agreenent and the 1992 Rangel and Program Sunmary
(RPS) both provided utilization objectives which consisted of
30%for streanbank riparian and 50%for upland habitat. These
docunents al so stated that the objectives coul d be adjusted by
an "approved activity plan.” (Tr. 237-238; Ex. A3 p.1, EX. A5
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p.9.) An Alotnent Managenent P an is an approved activity plan,
and the Deci sion under appeal was the functional equival ent of
an approved activity plan. (Tr. 237.) Therefore, BLMdeci ded
that the terns of the 1988 agreenent and the 1992 RPS provided a
basis for adjusting the utilization objectives inthe Miltiple
Wse Decision. (Tr. 238-239.)

The Draft Sonona- Gerl ach G azi ng Envi ronnent al | npact
Satenent contained a list of plant species and reconmended
utilization levels for those species. [7/] (BEx. [A10] p. I-7.)
The docunent stated that the recommended use | evel s coul d be
exceeded under intensive nanagenent, and the Buffalo HIls
Alotnent was under intensive grazing nanagenent. (Tr. 234.)

BLM deci ded not to use 30%utilization, which was the
desired utilization in the riparian areas, as the desired
utilization for the whole allotnent. (Tr. 239-240.) The
reason given was that the riparian areas represent |ess than
one percent of the allotnent, and the BLMchose to limt the
utilization on those areas by requiring herding and fenci ng.
(Tr. 27, 149; BEX. A7 p. 10.)

Ohce the BLMhad the actual use, wei ghted average
utilization, and desired utilization, it put these nunbers into
the Potential Socking Level equation to deternmine the carrying
capacity for each pasture. (Tr. 133; EX. A8.) A that point,
the BLMhad to determne what the proper proportion of horses
and |ivestock was for each pasture, in order to deternne how
to allocate the AMs for each pasture. (Tr. 134; Ex. A8.)

The only gui dance for howto allocate AUMs was found in the
Land Wse Pan, which stated in part: "After the fifth year

adj ustnents, continue nonitoring and if adjustnents in

addition to the fifth year adjustnents are required, adjust
livestock, wld horses and wldlife proportionately based on
forage availability." (Tr. 254.) Based on this limted

gui dance, BLMdeci ded that the best way to apportion the AUVG was
to apply the proportion of |ivestock and wld horse nunbers in
the Land Use Ran. (Tr. 255.) However, because sone of the
livestock permits had been elimnated, the BLMdecided to go wth
the livestock nunbers in the 1988 agreenent rather than using
permts which no | onger existed to create the proportions.

(Tr. 256.)

Ohce they had the carrying capacities and proportions for
each pasture, BLMcoul d then deternmne what the naxi num nunber of
w ld horses and |ivestock should be for each pasture. By addi ng

7/ The Draft Sonona-Gerlach Gazing Environnental |npact S atenent
anal yzed the environnental inpacts of the 1982 | and use pl an.
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up the totals for each pasture, the BLMdetermned the carrying
capacity for wld horses on the allotnent to be 8,568 ALNG.
(Tr. 244, BEX. A6 p. 39.) * * *,

BLMestimated the total carrying capacity for |ivestock on
the allotment to be 9,913 AMS.  (Tr. 245.) * * *,

Wsing the carrying capacity cal cul ati ons based on the
formula for potential stocking level, BLMcal cul ated the total
carrying capacity to be 18,481 AMS. (Tr. 244; BEx. A6 p.39.)
However, the carrying capacity in the Miltipl e Use Deci si on was
12,682 AMB. (Ex. A7 p.7.) BLMarrived at this lower figure
because it did not allocate all of the ALMG available to
livestock. (Tr. 244-248.) Because the allotnent was under a
rest-rotation systemin which only two of the four pastures were
bei ng used each year, BLMdetermned that only hal f of the AUMB
were avail abl e for livestock each year. (Tr. 245-246.) BLM
could have allowed the full 9,913 AUMB on two pastures each year,
but decided not to do that because of the critical wldife
habitat values on the allotnent. (Tr. 246.)

By allocating half of the AUMB each year, 4,957 ANG were
avai l able for two pastures each year. (Tr. 246.) However, the
active preference was only 4,114 AMS. (Bx. A7 p. 7; Tr. 246.)

BLMagai n coul d have al |l ocated the additional AUMS but deci ded
not to do so for three reasons: 1) short-termobjectives for
riparian areas were not being net, 2) there were too nmany wld
horses, and 3) the BLMwanted to nake sure that the herdi ng
syst emwhi ch was proposed to inprove distribution woul d actual |y
work. (Tr. 247.) Therefore, the BLMdid not increase the active
preference for |ivestock, and arrived at a carrying capacity of
12,682 AUV by adding the livestock preference to that for wld
horses. (Tr. 247-248.) * * *,

(Decision at 5-7.)

Judge (hild affirnmed BLMs carrying capacity determnation. He first
found that BLMs reliance on the potential stocking | evel equation was
proper because, even though current utilization was unevenly distri buted,
the Area Manager's Mil tipl e Use Decision inposed rigorous new requi renent s
designed to inprove distribution. (Decision at 89.) Judge Child next
eval uated BLMs application of the potential stocking | evel equation. He
determned that BLMhad accuratel y ascertai ned the actual use of the
allotnent by Iivestock fromthe |ivestock actual use reports and the use by
w ld horses fromw | d horse census nunbers whi ch had been adj usted to
coincide wth the tine period covered by the actual utilization figures.
(Decision at 9.) He also sustained BLMs sel ection of the wei ghted average
utilization as the actual utilization figure for the allotnent. 1d.
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Judge (hild endorsed BLM's adoption of 60 percent as the desired
utilization for the allotnent despite the 50-percent nunber found in
earlier docunents. He noted that the drafters of the earlier docunents had
consi dered only livestock use fromthe begi nning of March through the end
of Qctober, and the Miltiple Use Decision addressed w | d horse use and
desired utilization nunbers for the entire year for the first tine. He
found that, because the period between the end of Crtober and February 28
was the dornmant season for plants and the Nevada S ate Handbook on Best
Managenent Practices al |l oned 60-percent utilization during the dornant
season, BLMreasonably set 60 percent as the desired allotnent utilization
level. (Decision at 9-10.) After having approved BLMs cal cul ations for
each of the conponents of the potential stocking |level equation, i.e.,
actual use, actual utilization, and desired utilization, Judge Child upheld
the conputed carrying capacity. He al so found BLMs decision to stock the
allotnent at a level |ower than the cal cul ated carrying capacity to be
reasonable in light of the rest-rotation grazing strategy, the tine
required to reduce wld horse nunbers to the appropriate nanagenent |evel,
the unnet riparian objectives, and the as yet unproven efficacy of the
proposed herding to protect riparian areas. (Decision at 10.) He
concl uded that the Area Manager had not acted arbitrarily or capriciously
or otherw se abused his discretion in calculating the carrying capacity for
the allotment, and had not violated any of the grazing regul ations in
43 CF.R Part 4100. Id. Accordingly, he affirned the Area Manager's
carrying capacity determnation.

Judge (hild also ratified BLMs al |l ocati on of the available AUMs
between |ivestock and horses. He recogni zed that, despite BLMs
acknow edgnent that, pursuant to the 1982 | and use plan, the carrying
capacity shoul d be apportioned on the ratio of the wld horses and
livestock set out in that plan, the Area Manager had used the reduced
livestock nunbers existing after the Novenber 1982 permit cancellations to
determine the wld horses to livestock ratios. (Decision at 11.) However,
given that the nunber of wld horse on the allotnent had i ncreased since
the land use pl an had been i npl enented and the |ivestock nunbers had
decreased, Judge Child found that it was not unreasonabl e to decrease wld
horse nunbers without decr easi ng the livestock. Id. He noted that the
Sate's alternative suggestions regarding howthe available AUMMs coul d
have been di spensed did not undermne the reasonabl eness of the net hod
selected by BBM Id. He affirned the Miltiple Use Decision. 8/

[1] n appeal to this Board, the Sate argues, as an initial natter,
that the Miltiple Use Decision was fatally flawed because it omtted an

8/ Judge Child specifically rejected the Sate's contention that not all
of the riparian projects listed in the habitat nanagenent plan had been
devel oped, noting that the habitat nanagenent plan had explicitly
recogni zed that consummation of those projects depended on nanpower and
fundi ng bei ng avai | abl e.
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expl anation of the derivation of the carrying capacity determnation for
the allotnment, thus depriving the Sate of the ability to neaningful ly
participate in the devel opnent of the Miltiple Use Decision or adequatel y
chal | enge that decision on appeal. The Sate further naintains that BLMs
attenpt to renedy that omission by giving an expl anation of its carrying
capacity calculations at the hearing does not sal vage the Miltiple Use
Decision, regardl ess of the adequacy of the explanation. In response, BLM
subnits that no grazing regul ation or BLMpolicy requires full expl anations
of carrying capacity determnations in decisions and that, in any event,
the lack of a detailed explanation for the carrying capacity deternnation
inthe Miltiple Use Decision did not inpair the State's ability to

chal | enge the deci si on.

It is incunbent upon BLMto ensure that its decision is supported by
arational basis whichis set out inthe witten decision and denonstrated
in the admnistrative record acconpanyi ng that deci sion. Kananwha &
Hocking Goal & ke (., 112 IBLA 365, 368 (1990); Eddl enan Gonmunity
Property Trust, 106 TBLA 376, 377 (1989); Roger K (gden, 77 IBLA 4, 7,

90 I.D 481, 483 (1983). Parties who are affected by a BLM deci si on
deserve a reasoned and factual explanation of the rational e for the

deci sion and nust be given a basis for understanding it and accepting it
or, alternatively, appealing and disputing it. Exxon Gonpany, US A,

113 I BLA 199, 205 (1990); Kanawha & Hocking Goal & Goke (., supra;

Eddl enan Communi ty Property Trust, supra; Sout hern Uhi on Expl oration Q.,
51 IBLA 89, 92 (1980), and cases cited therein. In this case the Area
Manger' s decision did not contain the carrying capacity cal cul ations for
the allotnent. 9/ However, the appeal docunents the Sate filed wth Judge
Child clearly reveal that the Sate was suffici ently cogni zant of the basis
for the decision to appeal and present a rebuttal of BLMs net hodol ogy.
Thus, it is obvious fromthe record that the Sate overcane any difficulty
it my have initially encountered when BLMfailed to present an adequat e
expl anation of the basis for its decision and presented an inforned and
organi zed appeal, both to Judge Child and to this Board. V¢ do not find
that the Sate has been unduly prejudiced by BLMs initia omssion. See
Lhion Ol G. 0 Glifornia, 116 IBLA 8, 16-17 (1990). Accordingly, we
reject the Sate's argunent that the Area Manager' s deci si on nust be
reversed for failure to include the carrying capacity cal cul ati ons.

The Sate disputes Judge Child' s conclusion that the Area
Manager' s deci sion was rational and consistent wth law According to the
Sate, the proof that BLMs carrying capacity determnation is inplausibl e
and irrational is illustrated by BLMs rejection of the utilization rate
determnation derived fromthe utilization equation and substitution of a
| ower nunber, which justifies BLMs conclusion that grazing wll not cause

9/ During the hearing, BLMsignified its intent to include carrying
capacity calculations in future all otnent reeval uati on decisions. See
Tr. 341-342. Ve applaud this action.
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resource danage. The Sate finds BLMs nat hemati cal cal cul ations contrary
to law and unreasonable. It disagrees wth Judge Child s approval of the
net hodol ogy adopted by BLM contending that when BLMi nproperly averaged
riparian utilization wth upland utilization it diluted the serious
overuse of riparian vegetation and erred by failing to use streanbank
riparian objectives as the desired utilization figure.

The Sate submits that the unequal distribution of |ivestock on the
all ot nent precludes application of the potential stocking |evel equation.
It asserts that BLMs use of the potential stocking |evel equation, which
relies on the wei ghted average utilization, was inproper because it
produces the | evel of use that could be achieved if utilization patterns
were uniform when it is undisputed that utilization of the allotnent is
uneven and concentrated in riparian areas.

W are urged to find that Judge Child al so incorrectly endorsed
BLMs use of 60 percent as the desired utilization | evel when BLMs
own nanual dictates that the 30-percent utilization |evel for the key
streanbank ri pari an nmanagenent area controls the overal |l deternination
of the allotnent's carrying capacity. The Sate rejects BLMs dependence
on the Nevada S ate Handbook of Best Managenent Practices as justification
for adopting the 60-percent utilization figure. It argues that this
utilization figure is not applicable to inportant riparian species and that
no justification exists for accepting the higher utilization contai ned
in a generic handbook rather than the | ower, species- and all ot nent -
specific figures devel oped through the | and use pl anni ng process. The
Sate simlarly objects to BLMs reliance on |ivestock herding as the
neans to achieve the desired riparian objectives, stating that the herdi ng
outlined in the 1988 al | ot nent agreenent had proven to be ineffective in
controlling excessive riparian utilization. The Sate nmaintains that BLM
has no authority to ignore | and use plan objectives for riparian areas | ust
because they cover only a small percentage of the allotnent, and that BLMs
om ssion of riparian objectives when doing the carrying capacity
calculations was arbitrary.

The Sate further alleges that Judge hild erred in affirmng the
Area Manager's deci si on because the authorized |ivestock use w il exceed
the allotnent's carrying capacity for years into the future. It bases
this assertion on BLMs admssions that wld horse nunbers wll renain
excessive until conpletion of all the necessary gathers and that, in the
interim total wld horse and |ivestock use wll exceed carrying capacity.

The Sate asserts that this use violates the regul atory nandat e t hat
aut hori zed |ivestock use not exceed the |ivestock carrying capacity.

Fnally, the Sate contends that Judge Child erred as a matter of
law by finding that BLMhad the discretion to anend the land use plan's
apportionnent of grazing reductions between wld horses and |i vestock.
dting the land use plan provision directing that |ivestock and w | d
horse use be adj usted proportionately based on forage availability, the
Sate submts that BLMs allocation of adjustnents was not proportional
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because, although BLMsignificantly reduced w | d horse nunbers, |ivestock
AM s renai ned unchanged. The State maintains that BLMdoes not have the
discretionto unilaterally nodify a land use pl an and argues that Judge
Chi I d' s decision nust therefore be reversed.

Inits Answer, BLMinsists that Judge Child s determnation that
its carrying capacity determnation was reasonabl e and conplied wth the
grazing regul ati ons was reasonabl e and supported by the facts. The Bureau
contends that the Area Manager's expl anation of any difference between the
strictly cal culated carrying capacity and the carrying capacity used in the
decision was rational and denies the Sate's allegation that the cal cul ated
stocking | evel had no rel evance to the final carrying capacity
determnation, pointing out that the Area Manager allocated all the
calculated AMs assigned to wld horses. It states that the Area
Manager' s decision to not allocate the full calculated carrying capacity to
livestock fell wthin his discretion and reflected his desire to protect
and i nprove the forage resources. The Bureau asserts that the Sate's
i nsi stence on naking the determnation by strict application of
nat henati cal fornul ae woul d i ncrease |ivestock nunbers and fails to
consi der the deference traditional |y afforded to experience-based
judgnental calls in BLMgrazi ng deci si ons.

The Bureau argues that the Sate's espousal of the strict application
of the stocking level equation, focusing only on utilization of a single
nanagenent area rather than considering the allotnent as a whol e, does not
render BLMs nethod unreasonable. It notes that no BLMtechni cal nanual
requires use of a specific equation or the result produced by any single
formula, and that the nonitoring plan nade a part of the 1987 AW
specifically authorized the use of the potential stocking |evel equation it
enpl oyed. Admitting that distribution was not uni formwhen the carrying
capacity was anal yzed, BLMpoints to that portion of its decision adopting
rigorous steps to inprove and assure a nore even distribution, thus
rendering any stocking | evel equation which assunes i mmutabl e distribution
patterns | ess applicable. The Bureau disputes the Sate's allegation that
the only way to neet riparian objectives is by reducing |ivestock nuniers,
restating its conclusion that the rigorous herding and fencing requirenents
i nposed on the permttees wll ensure that utilization objectives wll be
net on riparian areas.

The Bureau al so contends that the Sate has not shown that it erred
when it used the 60-percent desired utilization level, rather than the
30-percent figure appropriate for riparian areas, especially when taken
inthe context of the other strategi es adopted by the Area Manager to neet
the riparian utilization objectives. It asserts that the | ower percent
utilization nunbers found in earlier nanagenent plans and |ivestock
agreenents do not render the 60-percent figure inappropriate because those
docunents specified that the utilization | evel could be adjusted in an
approved activity plan and coul d be exceeded under intensive nanagenent,
such as that called for inthe allotnent. The Bureau explains that the
prinmary reason for the increased desired utilization | evel was the
est abl i shnent  of
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the wld horse appropriate nanagenent |evel for the allotnent (a
determnation which was nade for the first tine in conjunction wth the
decision), and the Area Manger's consideration of wld horse use during the
pl ant dornmant season. According to BLM it was inportant that the | ower
obj ectives contenpl ated use endi ng near the end of Cctober when |ivest ock
grazing ceased, while the wild horses renmai ned on the allotnent during the
Novenber through February plant dornant season. The Bureau nai ntai ns that
the 60-percent utilization it adopted is allowed in the dornmant season
under the Nevada Sate Handbook of Best Managenent Practices and properly
accounted for year round wild horse use. The Bureau further submts that
the newy inposed nandat ory herding requirenents calling for renoval of
livestock fromriparian areas when there has been 30-percent riparian
utilization wll adequately protect the riparian areas.

The Bureau discounts the Sate's contention that the decision
inproperly allows the |ivestock carrying capacity to be exceeded, noting
that, although the wld horse nunbers wll exceed the appropriate
nanagenent |evel until gathers are conpl eted, the |ivestock nunbers fall
well within both the cal culated 9,913 AUMI i vestock carrying capacity and
the 4,114 AMIivestock carrying capacity. According to BLM the Sate's
apparent goal of totally banning |ivestock use any tine wld horse nunbers
surpass the appropriate nmanagenent |evel woul d unjustly punish permttees
for situations beyond their control, and is not required by the
regul ati ons.

Fnally, BLMstates that the Area Manager properly allocated forage
between |ivestock and w ld horses. Acknow edging that the Area Manager's
deci sion reduced w | d horse nunbers but did not |ower |ivestock nunbers,
BLMcontends that this decision nust be considered in the context of the
history of the allotnent. WId horse nunbers had dranatical |y i ncreased
on the allotnent since 1982, when the land use pl an was i npl enented, and
during the sane period |ivestock usage significantly decreased. The
Bureau nai ntains that the Area Manager's decision to curtail only wild
horse nunbers and i npose restrictions on |ivestock distribution rather than
reduce |ivestock nunbers was reasonabl e. Accordingly, BLMurges that
Judge (hild s Decision be affirned.

[2] Wth respect to grazing districts on public | ands, section 2 of
the Taylor Gazing Act, as anended, 43 US C § 315a (1994), authorizes
the Secretary to "nake such rules and regul ations” and to "do any and al |
things necessary to * * * insure the objects of such grazing districts,
nanel y, to regul ate their occupancy and use, to preserve the land and its
resources fromdestruction or unnecessary injury, [and] to provide for the
orderly use, inprovenent, and devel opnent of the range.” Title IV of the
Federal Land Pol | cy and Managerrent Act of 1976, anending the Tayl or G azing
Act, reiterates the Federal conmtnent to protecting and i nproving Federal
rangel ands. See 43 US C 88 1751-1753 (1994); see al so Public Rangel ands
| nprovenent Act of 1978, 43 US C 88 1901- 1908 (1994).

I npl enentation of the Taylor Gazing Act, as anended, 43 US C
88 315, 315a-315r (1994), is coomitted to the discretion of the
Secretary of the Interior, through his duly authorized representatives in
BLM
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Wst Gow Geek Permttees v. BLM 142 | BLA 224, 235 (1998); Kelly v. BLM
131 IBLA 146, 151 (1994); Yardley v. BLM 123 IBLA 80, 89 (1992), and cases
cited therein. The BLMenjoys broad discretion in determning howto
nanage and adj udi cate grazing preferences. Vést Gow Qeek Permttees v.
BLM supra; Rddle Ranches, Inc. v. BLM 138 I BLA 82, 84 (1997); Yard ey v.
BLM 123 IBLA at 90. Uhder 43 CF. R § 4.478(b), BLMs adj udi cation of
grazing privileges wll not be set aside on appeal if it is reasonabl e and
substantially conplies wth Departnental grazing regul ations found at

43 CF.R Part 4100. By adopting this standard, the Departnent has

consi derabl y narrowed the scope of review of BLMgrazi ng decisions by an
admnistrative | awjudge and by this Board, authorizing reversal of such a
decision as arbitrary, capricious, or inequitable only if it is not
supportabl e on any rational basis. Vést Cow Geek Permttees v. BLM

142 IBLA at 236; Rddl e Ranches, Inc. v. BLM 138 IBLA at 84. An appel | ant
seeking relief froma grazing decision reached in the exercise of BLMs
admni strative discretion bears the burden of show ng by a preponderance of
the evi dence that the decision is unreasonabl e or inproper. Vést Gow O eek
Permttees v. BLM supra; Kelly v. BLM supra. Accordingly, a BLM
determnation of the carrying capacity of an allotnent wll not be

di sturbed in the absence of a show ng, by the preponderance of the

evi dence, that the determnation is unreasonabl e or i nproper.

The Sate has not denonstrated that BLMs carrying capacity
determinati on was unreasonabl e or viol ated Departnental grazi ng
regul ations. The Sate objects to BLMs sel ection of the potential
stocking | evel equation for estinmating the allotnent carrying capacity
because the uneven utilization pattern on the all ot nent precl udes use of
that stocking | evel equation, and the weighted average utilization
conponent of that equation mninzes the significance of the heavy riparian
utilization. The potential stocking |evel reflects the | evel of use that
coul d be achi eved, assuming uniformutilization patterns, and i s nost
usef ul when assessing the benefits of inproved distribution and changes in
livestock nunbers. See Ex. A9, at 55. In the past, the allotnent has
suffered uneven livestock distribution. The Area Manager's deci sion
i nposes strict new herding requirenents and grazing limtations desi gned
specifically to inprove livestock distribution and protect the sensitive
riparian areas. Athough the Sate asserts that herding has previously
been shown to be ineffective in controlling |ivestock distribution, neither
the 1987 AW, which identified herding as a nethod of distributing and
controlling livestock, nor the 1988 al | ot nent agreenent contai ned the
directives explicitly mandati ng renoval of |ivestock fromriparian areas
when t here has been 30-percent riparian utilization found in the Area
Manager' s deci sion. The |ivestock nanagenent actions inposed by the
deci si on were devi sed to achi eve uniformlivestock distribution. The Sate
has not shown that, when inposed, the desired result wll not occur.
Therefore, the Sate has not shown that BLMs enpl oynent of the potential
stocking | evel equation has no rational basis. Nor has the Sate
denonstrated error in BLMs use of the equation' s wei ghted average
utilization factor. The Bureau's sel ection of a potential stocking |evel
equation fell well wthinits discretionary authority.
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Ve simlarly find that BLMdid not abuse its discretion when it
adopt ed 60 percent as the desired average utilization for the all ot nent,
as a whole. The Sate correctly notes that previous pl anni ng docunents
established | ower utilization objectives for the allotnent. However,
t hose docunents al so stated that the utilization objectives were subj ect
to adjustnent in approved activity plans. See, e.g., BEx. A3, at 1,
Ex. A5 at 9. Wen taken in conjunction wth the newrestrictions found
in the decision, BLMs expl anati on that the upward adj ustnent arose from
its first tine consideration of year round w | d horse use and the Nevada
S ate Handbook' s endor senent of 60-percent utilization during plant dornant
season anpl y support the reasonabl eness of BLMs deci sion. The nandate
that |ivestock be removed fromriparian areas upon reachi ng 30- per cent
utilization of riparian areas (1 percent of the total area) undercuts the
Sate's claimthat raising the desired average utilization for the
allotnent as a whole violates the | and use pl an objectives to i nprove
riparian areas. Thus, the Sate has not shown that BLMabused its
discretion in setting 60 percent as the desired average utilization for the
allotnent as a whol e.

V¢ disagree wth the Sate' s supposition that when the Area Manager
adopted a | ower carrying capacity than the cal cul ated conbi ned carrying
capacity of the allotnent, he conceded that his use and application of
the stocking | evel equation was erroneous. Nbo regul ation or policy
nandates that an allotnent's carrying capacity be the cal cul ated stocking
level, but the Area Manager did, in fact, allocate all the cal cul ated
AMs apportioned to wld horses. The Area Manager chose not to all ot
all the conputed |ivestock AUMs because hal f the pastures were always in
rest-rotation, short termriparian objectives had not been net, an excess
nunber of wld horses were on the allotnent, and the new y-i nposed nore
restrictive herding systemhad not yet been tested and proven to be
effective. V& find that the Area Manager's decision to set the carrying
capacity at a level bel owthe cal cul ated stocking | evel does not repudi ate
his use of the potential stocking |level equation. It denonstrates his
conmitnent to neeting riparian objectives and i nproving riparian habitat.
These are the sane considerations animating the Sate's participation in
this appeal .

V& reject the Sate's argument that, accepting the validity of
BLMs carrying capacity cal culation, the Area Manager's deci sion viol at es
43 CF.R § 4130.6-1(a) because total wld horse and |ivestock use on the
allotment wll exceed the conbined carrying capacity. Athough 43 CF. R
8§ 4130.6-1(a) nandates that authorized |ivestock use not exceed |ivestock
carrying capacity, it does not address excessive use by wld horses. The
livestock use authorized in the Area Manager' s deci sion does not surpass
the livestock carrying capacity and therefore fully conplies wth the
appl i cabl e regul ati ons.

[3] Hnally, the Sate clains that BLMs apportionnent of the
avai | able AUM's between |ivestock and w ld horses, which reduced wld
horse nunbers but all owed |ivestock nunibers to renmai n the sane, ignored
the 1982 land use plan's directive that |ivestock and w | d horse use be
adj usted proportionately based on forage availability. The Area Manager
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interpreted this general guideline as directing that avail abl e forage be
apportioned based on the ratio of livestock and wld horses in the | and
use plan, which was nodified to reflect the dramati c decrease in |ivestock
nunbers when the |argest grazing permt in the allotnent was cancelled in
Novenber 1982. A conparison of the livestock ratio existing in 1982 when
the plan was drafted di scl oses that the decision actual |y increased the
proportion of the currently available forage allocated to wld horses.
Athough the Sate interprets the I and use pl an gui dance differently than
the Area Manager, the existence of an alternative, supportabl e nethod for
apportioning the avail abl e forage does not nandate rejection of BLMs

net hodol ogy. See Aninal Protection Institute of Averica, 122 | BLA 290,
295 (1992). Because the Sate has not shown that the Area Manager's
interpretation is unreasonable, we find no error in the allocation of

the all otnment carrying capacity.

The Sate's appeal rests onits belief that the only way to neet
riparian objectives on the allotnent is to reduce |ivestock usage. The
Area Manager determined that the sanme objectives coul d be net through
i nproved |ivestock distribution and concurrent reduction of the wld horse
popul ati on. The Departnent is entitled to rely on the reasoned anal ysi s
of its experts in matters wthin the realmof their expertise, and a party
chal  enging BLMs eval uation nust do nore than sinply offer a contrary
opinion. See Wst Gow Qeek Permttees v. BLM 142 I BLA at 238, and cases
cited. The Sate has not shown that the Area Manager erred when opting
for inproved livestock distribution rather than |ivestock reductions as the
neans for achieving riparian objectives on the allotnent. Therefore, we
find no error inthe Acea Manager's determnation of the allotnent's
carrying capacity or in his allocation of the available AUMs between
livestock and w | d horses.

Wt hout further bel aboring this decision wth additional references
to and discussion of the parties' contentions regarding errors of fact and
law except to the extent they have been expressly or inplied y addressed
inthis decision, they are rejected on the ground that they are, in whole
or in part, contrary to the facts and lawor are inmaterial. See National
Labor Relations Board v. Sharples Chemicals, Inc., 209 F. 2d 645, 652 (6th
dr. 1954).

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF R 8§ 4.1, Judge (hild s
Decision is affirned.

RW Millen
Admini strative Judge
| concur:

Bruce R Harris
Deputy Chief Administrative Judge
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